
     आयकर अपील
य अ�धकरण,च�डीगढ़ �यायपीठ -“ए”, च�डीगढ़ 

IN THE INCOME TAX APPELLATE TRIBUNAL 

DIVISION BENCH, ‘A’,  CHANDIGARH 

 

�ी संजय गग�, �या�यक सद�य एवं डा. बी.आर.आर, कुमार, लेखा सद�य 

BEFORE SHRI SANJAY GARG, JUDICIAL MEMBER AND  

DR.  B.R.R.  KUMAR,  ACCOUNTANT MEMBER 
 

 

आयकर अपील सं./ ITA Nos. 41  to  44 /CHD/2017  

�नधा�रण वष� / Assessment Years : 2008-09 ,  2009-10 ,  2010-11  & 2012-13   

 

The DCIT, Central Circle-1, 

Chandigarh    
बनाम 

 

Sh. Kulwant Singh. 

H.No. 1047, Sector 71,  

Mohali  

�थायी लेखा सं./PAN  NO:     ABZPS4962R 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 
C.O. Nos. 16  to  19 /CHD/2018 

(In आयकर अपील सं./ ITA Nos. 41  to  44 /CHD/2017)  

�नधा�रण वष� / Assessment Years : 2008-09 ,  2009-10 ,  2010-11  & 2012-13   

 

 Sh. Kulwant Singh. 

H.No. 1047, Sector 71,  

Mohali 

बनाम 

 

 The DCIT, Central Circle-1, 

Chandigarh    

�थायी लेखा सं./PAN  NO:     ABZPS4962R 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 

आयकर अपील सं./ ITA No. 387 /CHD/2017  

�नधा�रण वष� / Assessment Year : 2011-12   

 

The DCIT, Central Circle-1, 

Chandigarh    
बनाम 

 

Sh. Kulwant Singh. 

H.No. 1047, Sector 71,  

Mohali  

�थायी लेखा सं./PAN  NO:     ABZPS4962R 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  30.12.2016  

 
C.O. No. 30 /CHD/2018 

(In आयकर अपील सं./ ITA No. 387 /CHD/2017)  

�नधा�रण वष� / Assessment Year : 2011-12   

 

 Sh. Kulwant Singh. 

H.No. 1047, Sector 71,  

Mohali 

बनाम 

 

 The DCIT, Central Circle-1, 

Chandigarh    

�थायी लेखा सं./PAN  NO:     ABZPS4962R 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  30.12.2016  
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आयकर अपील सं./ ITA Nos. 51  to  54 /CHD/2017  

�नधा�रण वष� / Assessment Years : 2007-08 ,  2009-10 ,  2010-11  & 2011-12   

 

The DCIT, Central Circle-1, 

Chandigarh    
बनाम 

 

Smt. Jaswant Kaur 

H.No. 1047, Sector 71,  

Mohali  

�थायी लेखा सं./PAN  NO:     ACLPK6637Q 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 
C.O. Nos. 26  to  29 /CHD/2018 

(In आयकर अपील सं./ ITA Nos. 51  to  54 /CHD/2017)  

�नधा�रण वष� / Assessment Years : 2007-08 ,  2009-10 ,  2010-11  & 2011-12   

 

 Smt. Jaswant Kaur 

H.No. 1047, Sector 71,  

Mohali 

बनाम 

 

 The DCIT, Central Circle-1, 

Chandigarh    

�थायी लेखा सं./PAN  NO:     ACLPK6637Q 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 

 

IN  DIVISION BENCH, ‘B’ ,  CHANDIGARH 
      

आयकर अपील सं./ ITA Nos. 45  to  47 /CHD/2017  

 �नधा�रण वष� / Assessment Years : 2008-09 ,  2009-10 ,  &  2011-12   

The DCIT, Central Circle-1, 

Chandigarh    
बनाम 

 

Smt. Manjit Kaur, 

#201, Sector 16-A, 

Chandigarh   

�थायी लेखा सं./PAN  NO:     AETPK0153M 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 
C.O. Nos. 20  to  22 /CHD/2017 

(In आयकर अपील सं./ ITA Nos. 45  to  47 /CHD/2017)  

�नधा�रण वष� / Assessment Years : 2008-09 ,  2009-10 ,  & 2011-12   

 Smt. Manjit Kaur, 

#201, Sector 16-A, 

Chandigarh   

बनाम 

 

 The DCIT, Central Circle-1, 

Chandigarh    

�थायी लेखा सं./PAN  NO:     AETPK0153M 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 
 

आयकर अपील सं./ ITA Nos. 48  to  50 /CHD/2017  

�नधा�रण वष� / Assessment Years : 2008-09 ,  2010-11  & 2011-12   

The DCIT, Central Circle-1, 

Chandigarh    
बनाम 

 

Sh. Paramjit Singh, 

H.N o.4197, Sector 68, 

Mohali   

�थायी लेखा सं./PAN  NO:     AEKPS5692A 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  
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C.O. Nos. 23  to  25 /CHD/2017 

(In आयकर अपील सं./ ITA Nos. 48  to  50 /CHD/2017)  

�नधा�रण वष� / Assessment Years : 2008-09 ,  2010-11  & 2011-12   

 

 Sh. Paramjit Singh, 

H.N o.4197, Sector 68, 

Mohali   

बनाम 

 

 The DCIT, Central Circle-1, 

Chandigarh    

�थायी लेखा सं./PAN  NO:     AEKPS5692A 

Appeal against  the order of  CIT(A)-3,  Gurgaon    dated  28.10.2016  

 

�नधा��रती क� ओर से/Assessee by  :  Sh. Pankaj Bhalla, CAs 

राज�व क� ओर से/ Revenue by    :  Smt. Chanderkanta, Sr.DR 

 

सनुवाई क� तार$ख/Date of Hearing  :  15.02.2019 

उदघोषणा क� तार$ख/Date of Pronouncement  : 20.03.2019 

 

     आदेश/Order 

 

Per Sanjay Garg, Judicial Member: 
 

The captioned appeals by the Revenue and corresponding Cross 

objections by the assessee arise from the common orders for different 

assessment  years passed by the Ld.  Commissioner of Income Tax (A)-3, 

Gurgaon [hereinafter referred to as ‘CIT(A)’] in case of each of the 

assessee.  

 

2 .   S ince  the  commo n  i ssue  re l a t ing  to  the  l ev y o f  t he  u / s  271(1) (c )  

i s  i nvo lved  in  a l l  t he  appea ls ,  hence ,  t hese  were  hea rd  toge the r  and  

a re  be ing  d i sposed  of  by th i s  common  orde r .  

 

3 .  The  b r i e f  f ac t s  re la t ing  to  the  i s sue  under  cons ide ra t ion  a re  tha t  

t he  as ses sees  here - in -above  a re  the  p romoter s  and  d i rec to r s  of  M/s  

Jan ta  Land  P romote rs  Pv t  Ltd .   The  o r ig ina l  r e tu rns  u / s  139(1 )  of  t he  

Income- tax  Act ,  1961  ( in  shor t  ' the  Act ' )  fo r  d i f fe ren t  as ses sment  
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yea r s  b y the  a s sessees  were  f i l ed  wi th in  the  due  da tes  p re scr ibed  fo r  

t he  same ,  de t a i led  a s  unde r :  

Name o f  the  

as ses see  

A .Y .  Da te  o f  f i l i ng  

Ku lwan t  S ingh  2008-09  23 .09 .2008 

Ku lwan t  S ingh  2009-10  30 .07 .2009 

Ku lwan t  S ingh  2010-11  29 .07 .2010 

Ku lwan t  S ingh  2012-13  29 .09 .2012 

Ku lwan t  S ingh  2011-12  28 .09 .2011 

Manj i t  Kaur  2008-09  10 .12 .2008 

Manj i t  Kaur  2009-10  31 .07 .2009 

Manj i t  Kaur  2011-12  28 .09 .2011 

Paramj i t  S ingh  2008-09  31 .03 .2009 

Paramj i t  S ingh  2010-11  31 .07 .2010 

Paramj i t  S ingh  2011-12  28 .09 .2011 

Jaswan t  Kaur  2007-08  31 .03 .2008 

Jaswan t  Kaur  2009-10  31 .07 .2009 

Jaswan t  Kaur  2010-11  27 .09 .2010 

Jaswan t  Kaur  2011-12  28 .09 .2011 

 

The  a sses sees  in  the i r  i ncome  t ax  r e tu rns  had  d isc losed  /  o f f e red  

ce r t a in  incomes  as  de ta i l ed  be low fo r  d i f f e ren t  a sses smen t  yea r s  as  

under  the  head  ‘ income    f rom o ther  sou rces’  wi th  the  r emarks  

“ subjec t  t o  no  explanat ion”  and  pa id  due  t axes  the reupon .  

Name o f  a sses see   Asses smen t  

year  

Amoun t  

Sh .  Ku lwan t  S ingh  

(M.D.  o f  M/s  Jan ta  

Land  Promoter s  L td  

and  M/s  JLPL 

In f ras t ruc ture )  

2008-09  1 ,66 ,80 ,000 / -  

2009-10  1 ,93 ,00 ,000 / -  

2010-11  2 ,10 ,00 ,000 / -  

2011-12  39 ,00 ,12 ,600/ -  

2012-13  94 ,50 ,000/ -  

2013-14  4 ,70 ,00 ,000 / -  

 

Sh .  Paramj i t  S ingh   

(D i rec tor  o f  M/s  

Jan ta  Land 

Promoter s  L td . , )  

2008-09  2 ,50 ,000 / -  

2010-11  4 ,00 ,000 / -  

2011-12  2 ,29 ,000 / -  

2012-13  10 ,00 ,000/ -  
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Smt .  Maj i t  Kaur  

(Di rec tor  o f  Jan ta  

Land Promoters  L td  

and  M/s  JLPL 

In f ras t ruc ture )  

 

2008-09  90 ,00 ,000/ -  

2009-10  70 ,00 ,000/ -  

2011-12  2 ,23 ,00 ,000 / -  

Smt .  Jasawan t  Kaur  

(w /o  Mr .  Kulwan t  

S ingh)  

2007-08  2 ,50 ,000 / -  

2009-10  2 ,20 ,33 ,720 / -  

2010-11  60 ,00 ,000/ -  

2011-12  85 ,00 ,000/ -  

  

 

4 .  The reaf te r ,  a  search  and  se izu re  ope ra t ion  was  ca r r i ed  ou t  by 

the  Depa r tmen t  u / s  132  of  the  Ac t  on  2 .5 .2012 a t  t he  bus iness  

p remises  of  t he  a fo re sa id  Jan ta  Group  a s  we l l  a s  r es iden t i a l  p remises  

of  t he  p romote r s  and  d i r ec tor s  of  t he  compan y.  I t  i s  pe r t inent  to  

men t ion  he re  tha t  a l l  t he  r e tu rns  up  to  a s ses smen t  yea r  2011-12  were  

f i l ed  befo re  the  da t e  of  s ea rch  and  fo r  a s sessmen t  yea r   2012-13 ,  t he  

due  da te  f or  f i l ing  the  r e tu rn  u /s  139  of  t he  Act  had  no t  exp i r ed .  I t  i s  

fu r ther  per t inen t  t o  men t ion  here  tha t  no  incr imina t ing  ma te r i a l  was  

found  dur ing  the  sea rch  ac t ion .  The reaf te r ,  t he  as sessee  as  pe r  

p re sc r ibed  procedure  f i l ed  the  re tu rns  u / s  153A of  the  Act  wh ich  was  

same  /  i den t ica l  t o  the  o r ig ina l  r e tu rns  of  income  f i l ed  by the  

a s ses see  u / s  139(1 )  of  t he  Ac t .  The  a ssessmen t  u / s  153A of  the  Act  

r ead  wi th  sec t ion  143(3)  of  the  Act  was  comple ted  b y the  Assess ing  

of f i cer  f or  a l l  t he  a s ses sment  yea r s  a s  pe r  re turned  income  and  no  

add i t ions  e tc .  were  made .  Dur ing  the  a sses smen t  p roceed ings ,  the  

Assess ing  of f icer  had  asked  abou t  the  sou rces  of  t he  a f ore sa id  income  

of fe red  /  dec l a red  b y the  a s ses see  r ega rd ing  which  the  common  

exp lana t ion  g iven  b y the  as ses sees  was  tha t  the  same  was  f rom 

specu la t ion  in  the  sa l e  /  pu rchase  of  t he  ag r i cu l tu ra l  l and ,  however ,  
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no  r eco rds  were  be ing  ma in ta ined  by the  a s ses see  in  th i s  r ega rd  and  

therefo re ,  t he  income  was  of f e red  u / s  69A ‘ subjec t  t o  no  

exp lana t ion ’ .  S ince  the  as ses sees  cou ld  no t  s a t i s f ac tor i ly exp la in  the  

sou rces  of  income ,  t he  Assess ing  of f i cer ,  therefo re ,  i nvoked  the  

Exp lana t ion  1  to  sec t ion  271(1 ) (c )   o f  the  Act  and  in i t i a t ed  pena l t y 

p roceed ings .  The  a s ses see  re i t e ra t ed  tha t  he  had  no  r ecords  or  

ev idence   r e l a t ing  to  the  sou rce  of  i ncome  so  ea rned .  The ref ore ,  t he  

Assess ing  of f icer  l ev ied  the  pena l ty  u / s  271(1 ) (c )  o f  the  Act ,  

observ ing  a s  under : -  

 

“10.      Based on above discussion the following conclusions 

may be drawn 

A. The assessee has deposited various amounts in 

cash in her hank accounts, offered the same in his 

return of income under the head "Income from other 

"sources", has not submitted any explanation 

regarding the source of the same   either during  

assessment proceedings  or current penalty 

proceedings. 

 

B. The case of the assessee is covered under 

explanation 1(A) of 271(l)(c) of the I T Act. As well 

as various judgments of superior courts. 

11. Sufficient opportunities to present her case has  been 

afforded to the asSessee. The replies filed by the assessee 

have been considered and found to be not correct. 

11. Based on the above discussion, I am satisfied that this 

is a fit case for imposition of penalty in terms of Sec. 

271(l)(c) of the I.T.Act,1961.”  

 

5 .  Being  aggr ieved  b y the  ident ica l  pena l t ie s  lev ied  b y the  

Assess ing  of f i ce r  f o r  d i f f e ren t  as sessmen t  yea r s ,  t he  a s sessees  

p refe r r ed  appea l s  bef ore  the  Ld .  CIT(A) .  The  Ld .  CIT(A)  cons ide r ing  
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t he  submiss ions  of  t he  as ses sees  de le t ed  the  pena l t y  /  pena l t i es  so  

l ev ied  b y the  Assess ing  of f i ce r  u / s  271(1 ) (c )  o f  t he  Ac t  obse rv ing  as  

under : -  

“4.1 I have considered the appellant submissions.  

Penalty  u/s 271(1) (c ) leviable for concealment of income or for 

furnishing inaccurate particulars of income. This is not a case of 

concealment of income as held by the AO in the Penalty order. 

4.2 In this regard, it is seen that the amount on which penalty has 

been imposed by the AO has been declared by the appellant himself 

as his income under the head “Income Surrendered" during the year 

amounting Rs. 1,66,80,000/-. 

4.3 1 have also perused the assessment order in the appellant's 

case for the year under consideration, in which the issue of 

surrendered income has been considered by the AO and accepted. 

4.4 There is no net effect of the AO's assessment order passed as 

the returned income of the appellant has been accepted.  In these 

circumstances, it. cannot be held as a case of furnishing of inaccurate 

particulars of income, though not discussed by the Assessing officer in the 

penalty order. 

4.5 Penalty u/s 271(l) (c) is leviable with regard to "the tax sought to 

be evaded". In the appellant case, the retuned income and the assessed 

income are same. There was no tax sought to be evaded. 

4.6 It has been held in the case of B.C. Srinivas Shetty 128 ITR 294 

(SC) that when the computation provisions fail, the charging provisions 

cannot he applied.By the same logic, when the computation 

provisions u/s 271(l)(c) fail, there being no tax sought to be evaded, 

penalty there under cannot be levied either, as the said provision is 

rendered unworkable. 

4.7 Para 8 of the above referred judgment of the Hon'ble Apex is 

reproduced as 

under:- 

“Section 45 charges the profits or gains arising from the 

transfer of a capital asset to income-tax. The asset must be one 

which falls within the contemplation of the section. It must bear 

that quality which brings s. 45 into play. To determine whether 

the goodwill of a new business is such an asset, it is 

permissible, as we shall presently show, to refer to certain 

other sections of the head " Capital gains ". Section 45 is a 

charging section. For the purpose of imposing the charge, 

Parliament has enacted detailed provisions in order to compute 
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the profits or gains under that head. No existing principle or 

provision at variance with them can be applied for determining 

the chargeable profits and gains. All transactions encompassed 

by s. 45 must fall under the governance of its computation 

provisions. A transaction to which those provisions cannot be 

applied must be regarded as never intended by s. 45 to be the 

subject of the charge. This inference flows from the general 

arrangement of the provisions in the I. T. Act, where under 

each head of income the charging provision is accompanied by 

a set of provisions for computing the income subject to that 

charge. The character of the computation provisions in each 

case bears a relationship to the nature of the charge. Thus, the 

charging section and the computation provisions together 

constitute an integrated code. When there is a case to which the 

computation provisions cannot apply at all, it is evident that 

such a case was not intended to fall within the charging 

section. Otherwise, one would be driven to conclude that while 

a certain income seems to fall within the charging section there 

is no scheme of computation for quantifying it. The legislative 

pattern discernible in the Act is against such a conclusion. It 

must be borne in mind that the legislative intent is presumed to 

run uniformly through the entire conspectus of provisions 

pertaining to each head of income. No doubt there is a 

qualitative difference between the charging provision and a 

computation provision. And ordinarily the operation of the 

charging provision cannot be affected by the construction of a 

particular computation provision. But the question here is 

whether it is possible to apply the computation provision at all 

if a certain interpretation is pressed on the charging provision. 

That pertains to the fundamental integrality of the statutory 

scheme provided for each head.”  

4.8 It has thus, been held by the Apex Court that where the 

charging provisions fail, the provisions relating to the levy of 

penalties consequent to non-compliance with the charging 

provisions must also fail. 

5.1  1 have perused the judicial pronouncements relied upon by 

the AO and the same are found not to be applicable in the case 

of the appellant as the facts of the case are different as 

discussed here under:- 

5.1.1 Integrated Technology Solutions (P) Ltd. v/s ITO (2015) 55 

Taxmann.com  338 (MumbaiTrib.) 

In the above referred case, the assessee had claimed bad debts in the 

original return filed and thereafter filed revised return and withdrew 

claim of bad debts. The AO accepted revised computation filed during 

assessment proceedings and also levied Penalty u/s 271(l)(c). 

Thus the facts of the case are different from the appellant's 
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case as the claim made in the original return was withdrawn in the 

revised return filed. 

5.1.2 Hamirpur Distt. Cooperative Bank Ltd vs DCIT [ 2012] 25 

Taxinann.com 306  Lackhnow- Trib.} 

In the above referred case, penalty was imposed as the amount claimed 

as deduction by the assessee did not even qualify to be regarded as 

'expenditure' 

Thus, The facts of the case are completely different from the case of the 

appellant. 

5.1.3 S. Sathyanarayanan vs ACIT [2014] 50 Taxmaun.com 200 

{Madras} 

In the above referred case, during the course of search conducted under 

section 132 in the business premises and the residential premises of the 

father of the assessee, certain amount of cash books of account and 

documents in respect of the assessee were seized. The AO issued notices 

to the assessee filed the return of income disclosing certain income. The 

AO scrutinized the assessment and in respect of each assessment year, 

the Assessing officer   made  additons as   undisclosed   income   and    

initiated   penalty proceedings.  

The facts of the case are different as in this case discussed 

above, the assessee had disclosed the said income in the return filed in 

response to the notice u/s 153C after-certain amount of cash, books of 

accounts and documents in respect of assesses were seized during the 

search and was not a case of voluntary disclosure as in the case of the 

appellant. 

5.1.4    MAK DATA (P) Ltd  Vs.  CIT-II {2013} 38 Taxmann.com 448 (SC) 

In this case, the appellant filed its return declaring certain income. During 

the course of the assessment proceedings, it was noticed by the AO that 

certain documents were impounded in the course of survey proceedings in 

the case of sister concern of the assessee. Thereafter, a show cause was 

issued by the AO in response to which the assessee made an offer to 

surrender a sum of R.s. 40.74 lakhs with a view to avoid litigation and 

bar peace. The AO completed the assessment wherein amount 

surrendered was brought to tax under the head Income from other 

sources and thereafter penalty was imposed u/s 27l (l) (c ). 

It was held by the Apex court that the surrender of income on this 

case is not voluntary in the sense that the offer of surrender was made in 

view of detection made by the AO in the search conducted. Consequently, it 

is clear that the assessee had no intention to declare its true income. 

Though the facts of the case are different as the assessee in the 
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referred case filed its return declaring certain income and thereafter 

surrendered a sum after being confronted by the AO with documents 

impounded in the survey proceedings and thereafter penalty imposed, 

whereas the appellant in the case under consideration had disclosed 

income in the return filed u/s 139. 

Further, the decision of the Apex Court in fact supports the case of 

the appellant as the income surrendered in the return filed was voluntarily, 

so as to declare his true income. 

As discussed above, it has been held in the case of B.C. Srimvas 

Shetty by the Apex Court that when the computation provisions fail, (the 

charging provisions cannot be applied. By the same logic, when the 

computation provisions u/s 271(l)© fail, there being no tax sought to be 

evaded, penalty there under cannot he levied either, as the said provision 

is rendered unworkable. The computation of penalty with respect to the tax 

at Rs. 51,54,120/-  is therefore contrary to the provisions of Income Tax Act. 

Keeping in view the aforesaid facts, the penalty imposed in this case is 

deleted. The grounds of appeal are hence allowed. 

 

As the similar issue  is involved in all the  other years (AY) 2009-

10, A.Y 2011-12, and AY 2012-13), the penalty imposed in all these years 

is also deleted. 

6. As a result, the appeal(s) of the appellant arc allowed 

in all  the years under consideration i,e. AY 2008-09, AY 2009-

10, AY 2010-11, and AY 2012-13.” 

 

6 .  Now Revenue  has  come  in  appea l s  ag i ta t ing  the  ac t ion  of  the  

CIT(A)  in  de le t ing  the  pena l t i e s ,  whereas ,  the  a s ses sees   apa r t  f rom 

t ak ing  ce r t a in  lega l  g rounds /p leas  have  a l so  f i l ed  the  c ross  ob jec t ions  

wi th  cer ta in  add i t iona l  g rounds  in  suppor t  o f  t he i r  con ten t ion  tha t  the  

pena l ty o the rwise  i s  no t  l ev iab le .  

 

7 .  We  have  hea rd  the  r iva l  conten t ions  and  have  a l so  gone  th rough 

the  r eco rd .   So  f a r  a s  t he  appea l s   o f  the  Revenue  a re  concerned ,  t he  

Ld .   DR has  no t  on l y addressed  the  ora l  a rgument s  bu t  has  a l so  

submi t ted  wr i t t en  submiss ions .  The  c rux  of  t he  a rgumen t s  of  t he  Ld .   

DR has  been  tha t  heavy amoun t s  were  depos i ted  in  the i r  bank  
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account s  b y the  a sses sees  and  then  dec la red  in  the i r  r e tu rns  of  income 

sp read  over  s ix  yea r s  to t a l ing  to  Rs .  60 .02  c rores .  Tha t  t he  vo lume  of  

t r ansac t ions  to  ea rn  Rs .  60 .02  c ro re s  wou ld  be  man y t imes  of  th i s  

amoun t .  Such  vo lume  of  t ransac t ions  spread  ove r  s ix  yea r s  

under taken  b y fou r  d i f f e ren t  i nd iv idua l s  could  no t  be  wi thou t  

ma in tenance  of  the  p roper  records .  The refo re ,  the  exp lana t ion  of  t he  

a s ses seese  tha t  t he y have  no t  ma in ta ined  an y accounts  in  th i s  re spec t  

was  no t  bonaf ide  and ,  t hus ,  t he  a s ses sees  have  f a i l ed  to  d i sc lose  t ru l y  

and  fu l l y a l l  t he  ma te r ia l  f ac t s  r e la t ing  to  the  computa t ion  of  t he i r  

t o ta l  i ncome .  Thus ,  t he  cond i t ion  la id  down  in  Explana t ion  1 (B)  to  

sec t ion  271(1 ) (c )  o f  the  Act  was  no t  fu l f i l l ed  and ,  t he ref ore ,  

Asses s ing  of f i ce r  has  r igh t l y imposed  /  l ev i ed  pena l t y.  Tha t  a s  per  

Exp lana t ion  1  to  sec t ion  271(1 ) (c )   o f  the  Ac t ,  i t  was  no t  necessar y 

fo r  the  Assess ing  of f icer  t o  add  or  t o  d i sa l low someth ing  to  a t t rac t  

t he  pena l t y p rov is ions .  Fu r ther ,  a s  pe r  t he  Exp lana t ion  4(c)  read  wi th  

Exp lana t ion  I  to  sec t ion  271(1 ) (c )  o f  t he  Ac t ,  i t  i s  a  ca se  of  deemed 

t ax  sough t  t o  be  evaded  whereupon  the  Assess ing  of f icer  r igh t l y 

l ev ied  the  impugned  pena l t y.  Moreover ,  t he re  was  no  ev idence  

p roduced  b y the  a s sessees  to  prove  tha t  t he  income  und i sc losed  in  the  

r e tu rns  of  i ncome  was  ea rned  in  tha t  pa r t icu la r  yea r .  Tha t  t he  onus  

was  on  the  a ssessees  to  t ru l y and  f u l l y d i sc losed  a l l  the  ma te r i a l  f ac t s  

r e la t ing  to  the  computa t ion  of  to t a l  i ncome ,  which  had  no t  been  

d i scharged  by them.  

 

8 .  On  the  o ther  hand ,  Ld .  Counse l  for  t he  as ses see  has  submi t ted  

tha t  i t  was  no t  a  ca se  of  concea lmen t  o r  f u rn ish ing  of  i naccura t e  

pa r t i cu la r s  of  i ncome .  Tha t  a l l  t he  f ac t s  w i th  regard  to  the  income 
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were  dec la red  in  the  or ig ina l  re turn  i t se l f .  Tha t  even  o the rwise ,  no  

concea lmen t  of  i ncome  was  de tec ted  b y the  Assess ing  of f ice r  dur ing  

the  course  of  a sses smen t  p roceed ings .  The  r e tu rned  income  of  t he  

a s ses sees  was  accep ted  a s  such ,  no t  on l y in  the  o r ig ina l  as ses sment  

p roceed ings  ca r r ied  ou t  e i the r  u / s  143(1 )  o r  143(3)  of  t he  Act  bu t  

a l so  in  the  as ses smen t  p roceedings  ca r r ied  ou t  u / s  153A of  the  Ac t ,  

Even ,  in  r espec t  o f  the  some  of  t he  a ssessmen t  yea rs  i . e .  a s se s sment  

yea r s   2007-08 ,  2008-09  and  2009-10  s tood  comple t ed  and  had  not  

aba ted  a s  on  the  da te  of  s earch  on  2 .5 .2012  and   s ince  no  

incr imina t ing  ma te r ia l  was  found  dur ing  the  search  ac t ion ,  hence ,  the  

Assess ing  of f i ce r  o therwise  was  prec luded  f rom mak ing  an y add i t ion  

in  re spec t  o f  t hose  as ses sment  yea r s  i n  the  as ses smen t  p roceedings  

ca r r i ed  ou t  u / s  153A of  the  Act .  Tha t  Exp lana t ion  1  to  Sec t ion  271  

was  not  appl icab le  in  the  f ac t s  o f  t he  case .  Fur ther ,  t ha t  even  

exp lana t ion  g iven  b y the  a s sessee   t ha t  t he  a f ore sa id  add i t iona l  

i ncome  was  ea rned  by specula t ion  in  the  sa le  /  pu rchase  of  

ag r i cu l tura l  l and  had  been  du l y men t ioned  in  Rule  9  Repor t  submi t ted  

bef ore  the  Income  Tax  Se t t lemen t  Commiss ion  ( in  shor t  ‘ ITSC’ ) .  

Even  the  Exp lana t ion  rega rd ing  the  sou rce  and  manner  was  accep ted  

b y the  Depar tment  a l so  in  one  of  t he  case  of  Shr i  Ku lwan t  S ingh ,  

a s ses see  f or  a sses smen t  yea r  2013-14 ,  where in ,  pena l ty  p roceed ings  

in i t i a t ed  u /s  271AAA were  d ropped  b y accep t ing  the  above  

exp lana t ion  r egard ing  the  source  of  i ncome  f rom specu la t ion  in  

p rope r t y  bus iness  and  a f te r  du l y c ons ider ing  the  orde r  of  the  ITSC 

and  Ru le  9  Repor t .  I t  has  been  submi t t ed  tha t ,  even  o the rwise ,  t he  

exp lana t ion  r e l a t ing  to  the  sou rce  of  i ncome  has  no  ro l e  to  p la y in  
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con tex t  o f  t he  p rov i s ions  of  sec t ion  271(1 ) (c )  o f  the  Ac t .  Tha t  t he  

p rovi s ions  of  s ec t ion  271(1) (c )  o f  the  Ac t  a r e  s ince  pena l  p rov is ions  

the y have  to  be  s t r ic t ly cons t rued .  Fu r the r ,  t ha t  t he  d i sc losu re  made  

b y the  a s ses sees  was  ‘vo lunta ry d i sc losure ’  and  no  concea lmen t  was  

de tec ted  b y the  Depar tmen t .  Tha t  even  o therwise  Exp lana t ion  4  was  

no t  a t t rac t ed  in  th i s  ca se .  Tha t  the  pu rpose  of  Exp lana t ion  4  of  

s ec t ion  271(1 ) (c )   was  tha t  t he  quan tum of  pena l ty  i mposab le  for  

concea lmen t  of  i ncome  shou ld  be  wi th  r e fe rence  to  the  t ax  sought  to  

be  evaded  ins tead  of  i ncome  concea led .  Tha t  tax  sough t  to  be  evaded  

sha l l  be  d i f f e rence  be tween  the  tax  de te rmined  in  r e spec t  o f  t o ta l  

i ncome  as sessed  and  tha t  t ax  tha t  wou ld  have  been  pa yab le ,  had  the  

income,  o the r  than  the  concea led  income ,  been   to t a l  i ncome .  Tha t  i t  

was  neve r  the  in ten t ion  of  t he  Par l i amen t  to  inc lude  dec la red  income 

in  the  ambi t  o f  concea led  income  fo r  t he  pu rpose  of  lev y o f  pena l t y 

u / s   271(1 ) (c )  o f  the  Ac t .  The  Ld .  Counse l  f or  t he  a s ses see ,  the refo re ,  

has  submi t t ed  tha t  s ince  the  dec la red  income  and  asses sed  income  in  

th i s  ca se  was  same  and  tha t  the  re turns  f i l ed  by the  a s ses sees  were  

under  the  same  head  wi thou t  an y change  of  d i s tu rbance ,  t he  pena l t y   

u / s  271(1 ) (c )  o f  the  Ac t  was  no t  war ran ted  in  th i s  ca se .  Apar t  f rom 

tha t ,  t he  counse l  has  a l so  con tended  on  the   add i t iona l  g round 

r ega rd ing  defec t  i n  the  no t ice  of  pena l ty t aken  in  the  Cross  

ob jec t ions .  

 

9 .  In  r ebu t t a l  o f  t he  above  a rgumen ts  of  t he  a s ses see ,  the  Ld .   DR  

has  submi t t ed  tha t  s ince  the  a sses see  had  f a i l ed  to  d i sc lose  the  source  

of  t he  dec la red  income ,  hence ,  t he  as ses see  had  concea led  the   

pa r t i cu la r s  of  i ncome ,  t herefo re ,  the  f i r s t  l imb  of  the  p rov is ions  of  
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sec t ion  271(1 ) (c )  o f  the  Ac t   was  du l y a t t r ac ted .  Fu r ther  t ha t  a s  per  

t he  Explana t ion  4(c )  r ead  wi th  Explana t ion  I  t o  s ec t ion  271(1) (c )   o f  

t he  Ac t ,  t he   i ncome ,  the  pa r t i cu la r s  re la t ing  to  wh ich  has  been   

concea led  by the  a s ses see ,  i s  t o  be  cons idered  fo r  comput ing  the  tax  

sough t  t o  be  evaded .   Tha t  the  a s ses smen t s  fo r  t he  as sessmen t  yea r s  

2010-11 ,  2011-12 ,  and  2012-13  were  pending  a s  on  the  da te  of  s earch  

and ,  hence ,  t hey s tood  aba ted  and ,  the refo re ,  i n  the  a ssessmen t  

f r amed  u / s  153A of  the  Act ,  t he  Assess ing  of f ice r  was  compe ten t  to  

in i t i a t e  the  pena l ty  p roceed ings .    Tha t  a  spec i f i c  quer y was  r a i sed  b y 

the  Assess ing  of f ice r  wi th  r ega rd  to  the  sou rce  of  i ncome  dur ing  the  

a s ses sment  p roceed ings  and  upon  f a i lu re  of  t he  a sses see  to  exp la in  

the  sou rce ,  the  pena l t y p roceed ings  were  r igh t l y in i t i a ted  f or  

concea lmen t  of  pa r t i cu la r s  of  income .   So  f a r  a s  the  Ru le  9  Repor t  

and  the  f ind ings  of  t he  ITSC was  concerned ,  t he  case  bef ore  the  ITSC 

was  tha t  o f  t he  compan y Jan ta  Land  P romote rs  Pv t  L td . ,  and  no t  of  

t he  a ssessees  in  the i r  ind iv idua l  capac i t y and ,  hence ,  an y f ind ings  or  

r epor t  re l a t ing  to  the  compan y was  not  appl i cab le  in  the  ind iv idua l  

ca se  of  t he  a s sessee .  F ina l l y,  has  been  submi t t ed  tha t  i f  p lea  of  the  

a s ses see  fo r  de l e t ing  the  pena l t y o n  vo lun ta r y d i sc losu re  was  to  be  

accep ted ,  t han  i t  wou ld  be  unfa i r  on  the  pe r sons  who have  ava i l ed  of  

vo lun ta r y d i sc losu re  Scheme  sa id  such  VDS-2016  and  PMGKY-2016 

a s  they had  pa id  pena l ty @ 25% and  10% respec t ive l y f or  vo lun ta r y 

d i sc losu re  of  the i r  unaccoun ted  income  in  these  schemes .  Fu r ther ,  i t  

wou ld  a l so  be  unfa i r  t o  the  pe rsons  who have  dul y o f f e red  the  t axes  

on  the  money d epos i ted  in  the  bank  u /s  69A of  the  Ac t  du r ing  

demone ta r i za t ion  and  had  to  pa y t ax  @ 60% plus  surcha rge  @ 25% 
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t o ta l l i ng  to .  75% tax  u / s  115  BBE of  the  Act ,  apar t  f rom  pena l t y u / s   

271  AAC of  the  Ac t  @ 10% w.e . f .  1 .4 .2017 .  Fu r ther ,  t ha t  a  spec i f ic  

charge  was  l ev ied  b y the  Assess ing  of f ice r  i n  the  pena l ty no t i ce  

r ega rd ing  the  concea lmen t  of  pa r t i cu la r s  of  income  and ,  as  such ,  

t here  was  no  def ec t  i n  the  no t ice .   

 

10 .   We  have  heard  the  r iva l  con ten t ions  and  have  a l so  gone  through 

the  record .  S ince  the  lega l  p lea  taken  b y the  counse l  f or  t he  a ssesses  

in  re l a t ion  to  the  appea ls  re l a t ing  up  to  a sses sment  yea r s  2010-11  

where in  the  o r ig ina l  a s ses sment  p roceed ings  a l read y s tood  comple ted  

and  not  aba ted  a s  on  the  da t e  of  s earch  ac t ion  and  tha t   no  

incr imina t ing  ma te r ia l  found  dur ing  the  sea rch  ac t ion  go  to  the  roo t  

o f  the  case  and  i s  c ruc ia l  to  de te rmine  the  ver y va l id i t y o f  the  

in i t i a t ion  of  pena l t y p roceed ings  in  an  as ses sment  f r amed  u / s  153A of  

the  Ac t ,  hence  the  same  i s  t aken  f i r s t  fo r  ad jud ica t ion .   The  Ld .  

Counse l  fo r  t he  a s ses sees  in  th i s  r e spec t  has  r e l ied  upon  var ious  

jud ic ia l  dec i s ions  inc lud ing  the  dec is ion  of  the   Hon 'b l e  Bomba y 

High  Cour t  in  the  case  of  ‘CIT  Vs .  Mur l i   Agro  Produc ts  Pvt  L td ’ ,  

(2014)  49  t axman .com 172  (Bom. ) ,  ITA No .36  of  2009 and  in  the  case  

of  ‘CIT  Vs .  Con t inenta l  Warehous ing  Corpora t ion ’  ITA No.  523  of  

2013  r epor ted  in  (2015)  279  CTR 0389  (Bomba y)  and  of  t he  Hon 'b l e  

De lh i  H igh  Cour t  i n  the  case  of  ‘CIT  Vs .  Kabu l  Chawla ’  234  Taxman  

300  (De lh i )  and  subsequen t  dec i s ion  of  the  De lh i  H igh  Cour t  i n  the  

case  of  ‘P r inc ipa l  CIT Vs .  Meeta  Gutgu t ia  Prop  M/s  Fe rns  ‘N’  

Pe ta l s” ,  ITA 306 /2017  and  o ther s  dec ided  v ide  o rde r  da ted  25 .5 .2017.  

t o  submi t  tha t   i f  no  inc r imina t ing  ma te r ia l  i s  found  dur ing  the  sea rch  
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ac t ion ,  t he  add i t ion  in  the  case  of  a l r ead y conc luded  a s ses sment  

canno t  be  made  wh i le  f r aming  a s ses smen t  u / s  153A of  the  Act .  The  

ld .  Counse l  has  submi t t ed  tha t  s imi l a r  p ropos i t ion  in  re l a t ion  to  the  

pena l ty p roceedings  a l so .  Tha t  s ince  no  pena l ty p roceed ings  were  

in i t i a t ed  dur ing  the  or ig ina l  a ssessmen t  proceed ings  and  tha t  s ince  

o r ig ina l  a s ses smen t  proceed ings  s tood  a l read y comple t ed  a s  on  the  

da te  of  search  ac t ion ,  t he  Assess ing  of f i ce r  was  p rec luded  f rom 

in i t i a t ing  as ses smen t  p roceedings  thereby l ev ying  the  pena l t y u / s  

271(1 ) (c )  o f  t he  Ac t  i n  the  case  of  a l ready conc luded  a ssessmen t  

p roceed ings  b y wa y o f  r ev i s i t ing  the  i s sues .  

 

11 .  We  f ind  fo rce  in  the  above  conten t ions  r a i sed  by the  Ld .  

Counse l  fo r  t he  a s sessees .  Admi t ted ly,  t he  r e turns  up  to  the  

a s ses sment  yea r  2010-11  in  r e l a t ion  to  the  cap t ioned  appea ls  were  

f i l ed  b y the  a s sessee  much  p r ior  t o  the  da t e  of  search  ac t ion  and  on  

the  da t e  of  search  ac t ion ,  t he  o r ig ina l  a s sessmen t  p roceed ings  a l r ead y 

s tood  comple ted  and  were  no t  aba ted  and  no  inc r imina t ing  ma ter i a l  

was  found dur ing  the  search  ac t ion .  The  Hon 'b l e  High  Cour t s  i n  the  

case  of  ‘CIT  Vs .  Mur l i   Agro  Produc ts  Pvt  Ltd ’ , ( sup ra)   ‘CIT  Vs .  

Con t inen ta l  Warehous ing  Corpora t ion ’ ( supra )  ‘CIT  Vs .  Kabu l  

Chawla ’  ( sup ra )   and  subsequent  dec i s ion  of  the  De lh i  H igh  Cour t  in  

the  case  of  ‘P r inc ipa l  CIT  Vs .  Mee ta  Gutgut ia  P rop  M/s  Fe rns  ‘N’  

Pe ta l s” ,  ITA 306 /2017  and  o ther s  dec ided  v ide  o rde r  da ted  25 .5 .2017,  

where in ,  t he  Hon 'b l e  Cour t s   have  been  unan imous  to  ho ld  tha t  i f  no  

incr imina t ing  ma te r ia l  i s  found  dur ing  the  sea rch  ac t ion ,  t he  addi t ion  

in  the  case  of  a l ready conc luded  tha t  i n  the  absence  of  any 
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i ncr imina t ing  ma te r ia l  found  dur ing  the  search  ac t ion ,  no  add i t ion  

can  be  made  in to  the  income  of  t he  a s ses see  b y wa y of  r ev i s i t i ng  the  

i s sue  in  the  case  in  which  the  o r ig ina l  a s ses sment   s tood  comple t ed .    

App lying  the  s imi l a r  p ropos i t ion ,  even  when  the  Assess ing  of f icer  i s  

p rec luded  f rom mak ing  any a dd i t ion  in  the  absence  of  an y 

incr imina t ing  mate r i a l  f ound dur ing  the  sea rch  ac t ion  in  the  

a s ses sment  p roceed ings  car r i ed  ou t  u / s  153A of  the  Ac t   i n  wh ich  the  

o r ig ina l  a s ses smen t  proceed ings  s tood  comple t ed  and  not  aba ted ,  the  

Assess ing  of f ice r ,  i n  ou r  v i ew,  i s  a l so  p rec luded  f rom in i t ia te  t he  

pena l ty  p roceedings  u / s  271(1 ) (c )  o f  the  Ac t  in  case  of  a l ready  

conc luded  a sses smen t  in  the  absence  of  an y inc r imina t ing  ma te r i a l  

found  dur ing  the  sea rch  ac t ion .   Even  i t  i s  no t  t he  case  of  the  

Assess ing  of f icer  t ha t  t he re  was  any a t t empt  o r  ove r t  ac t  on  the  pa r t  

o f  t he  a ssessee  to  evade  pa ymen t  of  due  t axes .  Under  the  

c i rcums tances ,  we  ho ld  tha t  t he  ac t ion  of  t he  Assess ing  of f ice r  in  

in i t i a t ing  the  pena l ty  in  the  a sses smen t  p roceed ings  ca r r i ed  ou t  u / s   

153A of  the  Ac t  was  no t  ju s t i f i ed  and  the  consequent ia l  l ev y o f  

pena l ty be ing  i l l ega l  i s  no t  sus t a inab le  in  the  eyes  of  l aw  fo r  t he  

cases  r e l a t ing   up  to  AY 2010-11 .  We  order  acco rd ing ly.   

12 .  Ano the r  lega l  g round  t aken  b y the  a s sessee  which  goes  to  the  

roo t  o f  the  case  i s  t ha t  so  f a r  as  t he  as ses sment  yea r  2012-13  i s  

conce rned ,  t he  Assess ing  of f icer  was  not  j u s t i f ied  in i t ia t ing  or  

l ev ying  pena l t y u / s  271(1) (c )  o f  the  Act .  Tha t  fo r  t he  yea r  under  

cons ide ra t ion ,  t he  pena l t y  p roceed ing  ,  i f  an y,  t ha t  cou ld  be  in i t i a t ed  

was  to  be  under  the  provi s ions  of  sec t ion  271AAA of  the  Ac t   a s  t he  

a s ses sment  yea r  2012-13 ,  f a l l s  in  the  def in i t i on  of  spec i f i ed  prev ious  
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yea r  a s  def ined  unde r  the  prov i s ions  of  sec t ion  271AAA of  the  Ac t .   

Tha t  a s  pe r  t he  p rov i s ions  of  sub  sec t ion  (3 )  of  sec t ion  271  AAA,  no  

pena l ty unde r  the  provi s ions  of  c l ause  ( c )  o f  sub  sec t ion  (1)  of  

s ec t ion  271  sha l l  be  imposed  upon  the  a s sessee  in  r e spec t  o f  t he  

und isc losed  income  re f e r r ed  to  in  sub  sec t ion  (1)  t o  sec t ion  271  AAA 

of  the  Act .   

 

 Fo r  the  sake  of  conven ience ,  t he  prov is ions  of  s ec t ion  271AAA 

a re  p roduced  as  unde r : -  

“ P en a l t y  wh er e  s ear ch  h as  b e en  in i t i a t e d .  

2 7 1A AA .  (1 )  Th e  A ss e s s i ng  Of f i c er  m a y ,  n o tw i th s ta nd in g  

a n y t h in g  co n t a i ne d  i n  a n y  o th e r  p rov i s io ns  o f  t h i s  A c t ,  

d i r e c t  t h a t ,  i n  a  c a s e  wh e r e  s ea r ch  h as  b e en  in i t i a t ed  

u n de rs e c t io n  1 32  on  or  a f t e r  t h e  1 s t  da y  o f  J un e ,  2 00 7  bu t  

b e fo re  t h e  1 s t  d ay  o f  J u l y ,  20 12 ,  t h e  a s s e s s e e  sh a l l  pa y  b y  

w a y  o f  p e na l t y ,  i n  a d d i t i on  t o  t a x ,  i f  a n y ,  pa y ab l e  b y  h im ,  

a  s u m  co m put e d  a t  t h e  ra t e  o f  t en  p e r  c en t  o f  t he  

u n d i s c l os e d  in co m e  o f  t he  s p e c i f i e d  pre v i ous  y ea r .  

 

(2 )  N o th i ng  c o n ta in e d  in  su b -s e c t i o n  (1 )  s h a l l  a pp l y  i f  t h e  

a s s e s s e e , — 

 

 ( i )   i n  t h e  c ou rs e  o f  t h e  s ea r ch ,  i n  a  s ta t e m e n t  u nd e r  s ub -

s e c t io n  (4 )  o f  s e c t io n  13 2 ,  ad mi t s  t h e  u n d i s c los e d  i n co me  

a n d  sp e c i f i e s  t he  m a nn e r  i n  wh i ch  su c h  in c om e  has  b ee n  

d e r i v ed ;  

 

( i i )   s u bs t an t i a t es  t h e  ma nn er  i n  wh i ch  th e  u nd i s c l ose d  

i n co m e  was  d e r i v ed ;  an d  

( i i i )   p a ys  t he  t ax ,  t og e th er  w i th  i n t er es t ,  i f  an y ,  i n  

r e sp e c t  o f  t h e  un d i s c lo se d  in c om e .  

 

(3 )  N o  p e n a l t y  u nde r  t h e  p ro v i s i ons  o f  c la us e  (c )  o f  s u b -

s e c t io n  (1 )  o f  s e c t io n  27 1  s ha l l  b e  i mp os e d  up on  the  

a s s e s s e e  i n  r es pe c t  o f  t h e  un d i s c l os e d  i n co m e  r e f er r ed  to  

i n  su b -s e c t i on  (1 ) .  

 

(4 )  T h e  pr o v i s io ns  o f  s e c t i on s  2 74  an d  2 75  sh a l l ,  s o  f a r  as  

m a y  b e ,  a pp l y  i n  r e l a t i on  t o  t he  p en a l t y  r e f e r r ed  to  i n  t h i s  

s e c t io n .  

 

E x p l an a t i on .— Fo r  t h e  pu rp os es  o f  t h i s  s e c t io n , — 
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(a )   " u nd i s c l os ed  in c o m e"  m e an s— 

 ( i )   a n y  in c ome  o f  t h e  sp e c i f i e d  pr e v i ou s  y e ar  

r e pr e se n t e d ,  e i t h er  wh o l l y  o r  p ar t l y ,  b y  a n y  m o ney ,  

b u l l i o n ,  j e w e l l er y  o r  o th er  v a l ua b l e  a r t i c l e  or  t h i ng  o r  

a n y  en t r y  i n  t h e  bo o ks  o f  a c c ou n t  o r  o th er  do c um e n t s  o r  

t ra ns a c t i on s  f ou nd  i n  t h e  co ur s e  o f  a  s e a r ch  u nd er  s e c t i on  

1 3 2 ,  wh ic h  ha s— 

 

(A )   n o t  b e e n  r e co rd e d  o n  or  be fo re  t h e  d a t e  o f  

s e ar c h  i n  t h e  bo o ks  o f  a c co un t  or  o th e r  d o cu m en t s  

m a in t a i ne d  in  t he  n o r mal  c o ur s e  r e l a t i ng  t o  su ch  

p r e v io us  y ea r ;  o r  

 

(B )   o t h e rw i s e  n o t  b e e n  d i s c lo s ed  to  t h e  Pr in c i pa l  

C h i e f  C om mi ss i one r  o r  Ch ie f  Com m is s io n er  o r  

P r i n c ip a l  C o mm is s i on e r  o r  Co m mis s io n er  b e f or e  t he  

d a t e  o f  s e ar c h;  o r  

( i i )   a n y  i n co me  o f  t h e  sp e c i f i e d  pr e v i ous  y e ar  

r e pr e se n t e d ,  e i t h er  wh o l l y  or  pa r t l y ,  b y  a n y  en t r y  i n  

r e sp e c t  o f  a n  e xp en s e  r e co rd e d  in  t he  b oo k s  o f  a c c ou n t  o r  

o th e r  d o cu m en t s  ma in ta i n ed  in  t h e  nor m al  co ur s e  r e l a t i ng  

t o  t h e  s pe c i f i e d  pre v i ous  y ea r  wh i c h  i s  f o un d  t o  b e  f a l se  

a n d  wo u l d  n o t  ha v e  b e e n  f ou nd  to  b e  so  h ad  th e  s e ar c h  no t  

b e e n  c on du c t e d ;  

 

(b )   " s pe c i f i e d  pr e v i ou s  y e ar"  m ea ns  th e  p r e v io us  y ea r— 

 ( i )   w h i ch  ha s  e nd e d  b e fo r e  t h e  d a te  o f  s e ar c h ,  bu t  t h e  

d a t e  o f  f i l i n g  t he  r e tu rn  o f  i n co m e  un d er  su b -s e c t io n  (1 )  

o f  s e c t io n  1 39  f or  s u ch  y e ar  h as  no t  e x p i r e d  b e f or e  t h e  

d a t e  o f  s e ar c h  a nd  th e  as s es s e e  has  n o t  f u r n i s h ed  the  

r e tu rn  o f  i n co m e  f or  t h e  pr e v i ou s  ye a r  b e f or e  t h e  s a id  

d a t e ;  o r  

 

( i i )   i n  wh i c h  s ea rch  w as  co nd uc t ed .”  

 

13 .  A  perusa l  o f  t he  above  p rov is ions  revea l s  sub  sec t ion  (3 )  t o   

s ec t ion  271AA of  the  Act  ba rs  t he  lev y of  pena l t y unde r  the  

p rovi s ions  of  sec t ion  271(1) (c )  o f  the  Ac t  i n  re spec t  o f  und i sc losed  

income  re fe r r ed  to  in  sub  sec t ion  (1 ) .  The  und isc losed  income  has  

a l so  been  def ined  under  the  p rov is ions  of  sec t ion  271AAA of  the  Ac t ,  

a s  r ep roduced  above ,  wh ich  re fe r  t o  the  income  found  dur ing  the  

search  ac t ion   bu t  no t  recorded  in  the  books  of  accoun t  or  o therwise  

no t  d i sc losed  befo re  the  da t e  of  s ea rch  to  the  compe ten t  Income- tax  
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au thor i t i e s  a s  re fe r r ed  to  in  the  p rov is ions  r ep roduced  above  of   

s ec t ion  271AAA.  Admi t t ed l y,  i n  th i s  ca se ,  no  incr imina t ing  ma ter ia l  

was  found  dur ing  the  search  ac t ion  and ,  hence ,  no  undi sc losed  

income of  the  a sses see  was  found dur ing  the  course  of  s ea rch .  In  

v i ew of  th i s ,  t he  p rov is ions  of  sec t ion  271AAA of  the  Ac t  a r e  no t  

a t t r ac t ed  in  th i s  ca se .   However ,  i t  i s  per t inen t  t o  men t ion  here  tha t  

desp i te  t he  Revenue  au tho r i t i e s  hav ing  not  f ound  an y und i sc losed  

income  of  t he  a sses see  du r ing  the  sea rch  ac t ion ,  the  a s ses sees  in  the  

r e tu rn  of  i ncome  f o r  t he  as ses smen t  yea r  under  cons idera t ion  suo  

motu  dec la red  the  income ,  wh ich  the  a s sessees  exp la ined  to  have  

ea rned  f rom the  specula t ion  in  the  sa le  and  purchase  o f  ag r icu l tura l  

l and .  However ,  i t  was  s ta t ed  tha t  no  r eco rd  was  ma in ta ined  in  r espec t  

o f  t he  a fo re sa id  p rope r t y t r ansac t ions  and ,  hence ,  the  as ses see   

h imse l f  o f f e red  the  same  unde r  the  head  ‘ income  f rom o the r  sou rces’  

and  pa id  the  taxes  a t  t he  maximum s l ab  r a t e .   

 

14 .  In  v i ew of  th i s ,  though ,  we  a re  of  t he  v iew tha t  t he  l ega l  p l ea  

t aken  b y the  a s ses see  tha t  t he  p rovi s ions  of  s ec t ion  271(1 ) (c )  o f  t he  

Ac t  a r e  no t  a t t rac ted  because  the  r e levan t  provi s ions  of  s ec t ion  

271AAA were  app l icab le ,  i s  no t  t enab le ,  ye t  we  a re  of  t he  v i ew tha t  

o therwise ,  the  prov i s ions  of  sec t ion  271(1 ) (c )   o f  t he  Ac t  a re  no t  

a t t r ac t ed  in  th i s  ca se  in  v iew of  our  d i scuss ion  made  in  the  

subsequent  pa ra s  to  th i s  o rder .  

 

15 .    Before  p roceed ings  fu r the r ,  we  deem i t  f i t  to  f i r s t  d i scuss  the  

r e levan t  provi s ions   o f  s ec t ion  271(1) (c )  o f  t he  Ac t  as  t he y s tood  

du r ing  the  r e levant  pe r iod  /  a s se s smen t  yea r  unde r  cons ide ra t ion .  
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“ 271. (1) If the  Assessing Officer or the  Commissioner 

(Appeals) or the Commissioner in the course of any proceedings 

under this Act, is satisfied that any person— 

……. 

          (c )  has concealed the particulars of his income or furnished 

inaccurate particulars of  [such income, or] 

…… 

he may direct that such person shall pay by way of penalty,— 

          ….. 

 [( iii)  in the cases referred to in clause (c) or clause (d),  in 

addition to tax, if any, payable by him, a sum which shall 

not be less than, but which shall not exceed three times, the 

amount of tax sought to be evaded by reason of the 

concealment of particulars of his income  or fringe benefits 

or the furnishing of inaccurate particulars of such 

income  or fringe benefits. 

 

 Explanation 1.—Where in respect of any facts material to the 

computation of the total income of any person under this Act,— 

 

         (A )  such person fails to offer an explanation or offers an 

explanation which is found by the  Assessing Officer or 

the Commissioner (Appeals)  or the Commissioner to be 

false, or 

         (B )  such person offers an explanation which he is not able to 

substantiate  and fails to prove that such explanation 

is bona fide and that all the facts relating to the same and 

material to the computation of his total income have been 

disclosed by him, 

 

then, the amount added or disallowed in computing the total income 

of such person as a result thereof shall, for the purposes of clause 

(c) of this sub-section, be deemed to represent the income in respect 

of which particulars have been concealed. 

… 

[Explanation 3.—Where any person  fails, without reasonable cause, 

to furnish within the period specified in sub-section (1) of section 

153 a return of his income which he is required to furnish 

under section 139 in respect of any assessment year commencing on 

or after the 1st day of April, 1989, and until the expiry of the period 

aforesaid, no notice has been issued to him under clause (i) of sub-

section (1) of section 142 or section 148 and the Assessing Officer or 

the  Commissioner (Appeals) is satisfied that in respect of such 

assessment year such person has taxable income, then, such person 

shall, for the purposes of clause (c) of this sub-section, be deemed to 

have concealed the particulars of his income in respect of such 

assessment year, notwithstanding that such person furnishes a 

return of his income at any time after the expiry of the period 

aforesaid in pursuance of a notice under section 148.] 
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Explanation 4.—For the purposes of clause (iii) of this sub-section, 

the expression "the amount of tax sought to be evaded",— 

 

       [( a)  in any case where the amount of income in respect of 

which particulars have been concealed or inaccurate 

particulars have been furnished has the effect of reducing 

the loss declared in the return or converting that loss into 

income, means the tax that would have been chargeable on 

the income in respect of which particulars have been 

concealed or inaccurate particulars have been furnished 

had such income been the total income; 

 

         (b )  in any case to which Explanation 3 applies, means the tax 

on the total income assessed  [as reduced by the amount of 

advance tax, tax deducted at source, tax collected at source 

and self-assessment tax paid before the issue of notice 

under section 148; 

 

          (c )  in any other case, means the difference between the tax 

on the total income assessed and the tax that would have 

been chargeable had such total income been reduced by the 

amount of income in respect of which particulars have been 

concealed or inaccurate particulars have been furnished.” 

 

16 .  A  pe rusa l  o f  t he  above  r e fe r r ed  to  sec t ion  271(1 ) (c )  o f  t he  Act  

r evea ls  t ha t  t here  a re  two par t s  o f  t h i s  sec t ion .  The  f i r s t  par t  speaks  

about  t he  cha rge  which  ma y inv i te  pena l ty i . e .  a  pe rson  has  

concea led  ‘part icu lars ’  o f  h i s  i ncome  or  f urn ished  inaccura te  

pa r t i cu la r s  of  i ncome ,  he  ma y be  d i r ec t ed  to  pa y ce r ta in  sum b y  wa y 

of  pena l ty a s  pena l t y.   Now,  the  second  par t  speaks  abou t  t he  

quantum of  amount  pa yab le .  As  per  c l ause  ( i i i ) ,  t he  Assess ing  of f icer  

ma y d i r ec t  such  a  pe r son  aga ins t  whom the  above  cha rge  i s  

e s tab l i shed  to  pa y in  addi t ion  to  the  t ax ,  i f  an y,  pa ya b le  a  sum which  

i s  no t  l e s s  t han ,  bu t  wh ich  sha l l  no t  exceed  th ree  t imes ,  t he  amount  

of  t ax  sough t  t o  the  evaded  b y a  r eason  of  such  concea lment  of  

pa r t i cu la r s  of  i ncome  o r  fu rn i sh ing  of  i naccura t e  pa r t i cu la r s  of  

i ncome.  
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17 .  Now,  Exp lana t ion  1  s t rong l y r e l i ed  upon  b y the  Ld .   DR   

speaks  about  of  deeming  f i c t ion  r egard ing  the  concea lmen t  of  

pa r t i cu la r s  of  i ncome  which  speaks  tha t  i f  a  pe rson  f a i l s  to  of f e r  an  

‘ explana t ion’  o r  wh ich  i s  f ound  b y the  concerned  income  tax  

au tho r i t i e s  t o  be  f a l se  o r  such  pe r son  could  not  subs t an t ia t e  in  

r e spec t  o f  an y f ac t  ma ter i a l  to  the  computa t ion  of  h i s  t o t a l  i ncome ,  

t hen  the  amount  added  or  d i sa l lowed  in  comput ing  to t a l  i ncome   of  

such  per son  a s  a  r e su l t  t he reof ,  sha l l  be  deemed  to  r ep resent  the  

income in  re spec t  o f  wh ich  par t icu la r s  have  been  concea led .   Fu r ther ,  

a s  per  t he  Exp lana t ion  3 ,  where  a  pe r son  f a i l s  to  f urn i sh  wi th in  the  

s t i pu la t ed  per iod  h i s  re tu rn  of  income  fo r  an y a s ses smen t  yea r  and  

thereaf te r ,  the  concerned  income  tax  au tho r i t y,  e i the r  t he  Assess ing  

of f i cer  o r  t he  CIT (A)  f inds  tha t  in  r e spec t  o f  such  as sessmen t  yea r ,  

such  pe rson  has  taxable  income ,  t hen  such  per son  sha l l  be  deemed  to  

have  concea led  the  pa r t icu la r s  of  h i s  income  in  r e spec t  o f  such  

a s ses sment  yea r ,  no twi ths tanding  tha t  such  per son  fu rn ishes  a  r e tu rn  

of  h i s  i ncome  a t  an y t ime  a f t e r  exp i r y o f  the  pe r iod  a fo resa id  in  

pu r suance  of  a  no t ice  u / s   148  of  t he  Ac t .  V ide  Exp lana t ion  4 ,  t he  

t e rm “ the  amount  of  t ax  sough t  t o  be  evaded”  has  been  def ined  /  

exp la ined  fo r  t he  pu rpose  of  computa t ion  of  lev y o f  pena l t y.   

 

18 .  A  per  c l ause  (a )  to  Exp lana t ion  4 ,  where  the  amount  of  i ncome  

t ax  in  re spec t  o f  which  par t icu la r s   have  been  concea led  or  

i naccura t e  par t icu la rs  of  i ncome  have  been  f urn ished ,  has  the  e f f ec t  

o f  r educ ing  the  lo s s  dec la red  in  the  r e turn  or  conve r t ing  tha t  l os s  

i n to  t axable  income ,  t hen  the  t ax  sought  t o  be  evaded  wi l l  t he  amount  
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which  wou ld  have  been  cha rgeable  on  the  income  in  r e spec t  o f  wh ich  

pa r t i cu la r s  have  been  concea led  or  i naccura t e  pa r t icu la r s  of  i ncome  

have  been  f urn ished  had  such  income   been  the  to ta l  i ncome;   

mean ing  the reby there  shou ld  be  a  r esu l t an t  e f f ec t  o f  r educ ing  the  

lo s s  dec la red  or  conver t ing  tha t  l o ss  in to  income  b y the  ac t  o r  

omiss ion   o f  t he  conce rned  per son  f or  concea lment  of  i ncome  or  

fu rn i sh ing  of  inaccura t e  pa r t icu la r s  of  i ncome .  Then  as  pe r  t he  c l ause  

(b )  of  Exp lana t ion  4 ,  where in ,  i n  a  ca se  to  wh ich  Explana t ion  3  

app l i es  i . e .  where  the  concerned  pe r son  f a i l s  to  f i l e  w i th in  the  

s t i pu la t ed  pe r iod  a  r e tu rn  of  i ncome  desp i te  having  t axab le  income ,  

i n  tha t  case ,   the  t ax  sough t  t o  be  evaded  wi l l  be  the  t ax  on  the  to t a l  

i ncome  as ses sed  bu t  reduced  by the  amoun t  of  advance  t ax ,  t ax  

deduc ted  a t  source ,  t ax  co l l ec ted  a t  sou rce  and  se l f - a ssessmen t  t ax  

pa id  bef ore  the  i s sue  of  no t ice  u / s  148  of  t he  Ac t .   

 As  pe r  t he  above  sa id  p rov i s ion  wha t  i s  ma ter ia l  i s  the  evas ion  

of  t he  t ax  and  in  tha t  scena r io ,  i f  a  pe r son  does  no t  f i l e  a  re tu rn  and ,  

hence ,  does  no t  d i sc lose  h i s  pa r t i cu la rs  of  i ncome  and  mean ing  

thereby concea led  h is  par t i cu la r s  of  income  bu t  i f  he  befo re  the  

i s suance  of  no t ice  f o r  t he  reopen ing  of  the  a s ses sment  u / s  148  of  the  

Ac t ,  had  depos i t ed  due  t axes  and  the  r e su l tan t  addi t ion  a f te r  

a s ses sment  does  no t  c r ea t e  any l i ab i l i t y to  pa y an y fu r the r  t ax ,  t here  

wi l l  be  no  tax  sough t  t o  be  evaded .   

 

19 .  Now coming  to  the  r e levan t  c lause  ( c )  to  Exp lana t ion  4 ,  wh ich  

i s  r es idua ry c l ause  which  speaks  tha t  in  an y o ther  case ,  the  

d i f f e rence  be tween  the  to ta l  i ncome  as ses sed   and  the  t ax  tha t  wou ld  
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have  been  cha rgeab le ,  had  such  to t a l  i ncome  been  r educed  by the  

amoun t   o f  i ncome  in  r espec t  o f  which  pa r t icu la rs  have  been  

concea led  which  means  tha t  the  t ax  payab le  on  the  income  in  r e spec t  

o f  wh ich  pa r t i cu la r s  have  been  concea led  o r  i naccura te  par t i cu la r s  of  

i ncome f urn ished .   

 

20 .  A  co l lec t ive  r ead ing  of  a l l  t he  th ree  c l auses  r evea l  tha t  fo r  t he  

ca lcu la t ion  of  the  quantum of  pena l t y,  i t  i s  no t  t he  income  in  re spec t  

o f  wh ich  pa r t i cu la r s  have  been  concea led  o r  f urn ished  or  inaccura te  

pa r t i cu la r s  of  i ncome  f u rn i shed  tha t  i s  r e l evant  bu t  i t  i s  t he  re su l t an t  

add i t ion  to  the  income  of  t he  a s sessee  on  accoun t  of  such  concea led  

pa r t i cu la r s  of  i ncome  o r  fu rn i sh ing  of  i naccura t e  pa r t i cu la r s  of  

i ncome.  I f  desp i t e  t he  de t ec t ion  of  concea lment  of  i ncome  or  

fu rn i sh ing  of  i naccura t e  par t i cu la r s  of  income ,  i n  the  re su l t an t  

e f f ec t ,  t here  i s  no  add i t ion  in to  the  income  of  t he  a s ses see  o r  t he  

a s ses see  has  a l read y pa id  t axes  on  such  income   in  re spec t  o f  wh ich  

pa r t i cu la r s  have  been  concea led  or  i naccura t e  pa r t icu la r s  of  i ncome 

have  been  f urn i shed ,  t hen ,  as  pe r  Exp lana t ion  4 ,  t here  wi l l  be  no  tax  

sough t  t o  be  evaded  and  the reb y no  pena l ty wi l l  be  lev iab le  u / s  

271(1 ) (c )  o f  the  Ac t .  In  ou r  v i ew,  c l ause   (c )  to  Exp lana t ion  4  i s  a  

r e s idua r y c l ause  and  can  no t  be  seg rega ted  and  independen t l y  

in te rpre t ed  in  d ivo rce  to  c lauses  (a )  o r  (b)  of  Explana t ion  4  to  g ive  

g iv ing  i t  an  en t i r e ly d i f f e ren t  mean ing  and  an y such  an  

in te rpre t a t ion ,  w i l l  no t  be  a  co r rec t  in t e rp re ta t ion  of  t he  s t a tu tor y 

p rovi s ion .  A  co l lec t ive  r ead ing  of  t he  en t i r e  p rov is ions  of  s ec t ion  

271(1 ) (c )  o f  t he  Ac t  revea l  beyond  doub t  tha t  what  i s  ma te r ia l  i s  the  

r e su l tan t  addi t ion  to  the  t axable  income  of  an  as ses see  wh ich  ma y 
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i nv i t e  pena l t y unde r  the  re levan t  p rovi s ions  of  sec t ion  271(1) (c )  o f  

t he  Act .  Though the  words  used  in  the  f i r s t  par t ,  i . e .  cha rg ing  

p rovi s ion  a re  ‘Part icu lars’  o f  income ,  however ,  for  l ev y o f  pena l t y 

i t  i s   no t  t he  ‘Part i culars ’  o f  i ncome  but  r a ther  t he  ‘quantum of  

income  i t s e l f ,  t ha t  i s   added  to  the  t axab le  income  of  t he  a sses see  i s  

r e levan t  fo r  the  pu rpose  of  ca l cu la t ion  of  t he  amoun t  of  pena l t y  

l ev iab le  a s  pe r  the  a f oresa id  p rovi s ion .   Explana t ion  4  to  sec t ion  

271(1 ) (c )   was  in t roduced  v ide  Taxa t ion  Law Amendment  Ac t ,  1975 .  

The  r e levan t  par t  o f  C i rcu la r  No .  204  da ted  24 .7 .1976 g iv ing  

exp lana tor y no te  on  the  a f ore sa id  in se r ted  p rovi s ions  r eads  as  

under : -  

 “61.11   New Explana t ion  4   de f ines  ‘ the  amoun t  

o f  t ax  sough t  to  be  evaded’ .  According  to  the  

de f in i t i on ,  t h i s  express ion  w i l l  o rd inar i l y  mean  the  

d i f f e rence  be tween  the  tax  on  the  to ta l  i ncome  

asses sed  and  the  tax  tha t  wou ld  have  been  

chargeab le  had  such  to ta l  income been  reduced  by  

the  amoun t  o f  i ncome  in  respec t  o f  wh ich  par t icu lars  

have  been  concealed .  In  a  case ,  however ,  where  on  

se t t i ng  o f f  t he  concea led  income  aga ins t  any  lo s s  

incurred  by  the  as sessee  under  o ther  head  o f  i ncome  

or  brought  f o rward  f rom ear l i e r  years ,  t he  to ta l  

i ncome  i s  r educed  to  a  f i gure  lower  than  the  

concealed  income or  even  to  a  minus  f i gure ,  ‘ t he  tax  

sough t  t o  be  evaded’  wi l l  mean  the  tax  chargeab le  

on  the  concealed  income  as  i f  i t  were  the  to ta l  

i ncome.  Ano ther  excep t ion  to  the  general  de f in i t i on  

o f  t he  express ion  ‘ tax  sough t  to  be  evaded’  g i ven  

ear l i er  i s  a  case  to  wh ich  Explana t ion  3  appl i es .  

Here ,  t he  tax  sough t  to  be  evaded  w i l l  be  the  tax  

chargeab le  on  the  en t i re  to ta l  i ncome  asses sed .”  

 

21 .       Even  in  the  Explana t ion  1 ,  wha t  i s  re levan t  i s  an y f ac t  ma ter ia l  

t o  computa t ion  of  t o t a l  i ncome  of  an y pe r son  r egard ing  wh ich  such  

pe r son  f a i l s  t o  of f e r  an  ‘Ex planat ion ’  o r  Exp lana t ion  wh ich  i s  found  

to  be  f a l se  b y the  Income- tax  au tho r i t i es  or  an  Explana t ion  wh ich  i s  
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no t  ab le  to  subs tan t i a te ,  t hen ,  t he  amoun t  added  or  d i sa l lowed  in  

comput ing  to t a l  income  of  such  per son  as  a  re su l t  the reof  deemed  to  

r epresen t  the  income  in  re spec t  o f  which  pa r t icu la r s  have  been  

concea led .  So ,  f i r s t l y wha t  i s  r e levant  i s  the  ma te r ia l  f ac t  to  the  

computa t ion  of  to t a l  income .  The  word  ‘computa t ion ’  he re  i s  r e levan t  

wh ich  means  tha t  t he  f ac t  mus t  be  ma te r ia l  which  has  the  e f f ec t  o f  any  

add i t ion  o r  d i sa l lowance  in  the  income  to  be  computed  a f t e r  t he  

a s ses sment  p roceed ings  and  i t  has  a l so  been  provided  tha t  the  amount  

added  o r  d i sa l lowed  in to  the  se l f - as ses sed  income  rep resen ts  the  

income,  pa r t icu la r s  of  wh ich  has  been  concea led  and  f ur the r  a  

combined  read ing  of  t he  sub  sec t ions  ( a ) ,  (b )  ( c )  and  Exp lana t ion  4  

wou ld  show tha t  t ax  sough t  t o  be  evaded  i s  t he  t ax  pa yab le  on  such  

amoun t  in  re spec t  o f  which  pa r t icu la r s  have  been  concea led .  The  word  

‘Ex planat ion’  here  i s  no t  to  be  app l i ed  b roadl y to  inc lude  exp lana t ion  

r ega rd ing  each  and  ever y f ac t  o r  pa r t i cu la r s  of  income  such  a s  the  

sou rce  of  i ncome ,  manner  of  ea r ing  of  i ncome  e t c . ,  r a the r ,  t he  word  

‘ explana t ion’  he re  has  a  l imi t ed  scope ,  whereb y,  i t  has  r es t r i c t ed  tha t  

t he  of f e r ing  of  exp lana t ion  tha t  the  ma te r ia l  f ac t  wh ich  had  been  

de tec ted  b y the  Assess ing  of f ice r   has  a  re su l t  o f  add i t ion  of  

d i sa l lowance  in to  the  income  of  t he  a s ses see   and  the  a s ses see  has  no  

exp lana t ion  tha t  wh y the  same  be  no t  t r ea t ed  a s  taxab le  income   of  t he  

a s ses see  f or  t ha t  r e l evant  yea r .  The  words  ‘pa r t icu la r s  of  i ncome’  

though  in  gene ra l  w i l l  have  a  wide  and  broade r  a spec t  a s  t o  of  t he  

r e levan t  par t icu la r s  such  as  the  sou rce  of  income,  manner  of  earn ing  

of  i ncome  and  genu ineness  of  t ransac t ion  e tc . ,  however ,  the  second 

pa r t  o f  th i s  s ec t ion  271(1) (c )  o f  the  Act  has  l imi ted  the  above  wider  
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scope  and  fo r  the  pu rpose  of  computa t ion  of  pena l t y ,  s t re s s  i s  g iven  

on  the  re su l tan t  add i t ion  of  an  amoun t  to  the  income o f  the  a sses see .  

The  t ax  the reupon  r ep resen t s  the  t ax  sought  to  be  evaded  and  the  

pena l ty  can  be  l ev ied  upon  such  concea led  income   equa l  to  a  sum 

which   ma y be  100% of  300% of  the  amoun t  of  tax  sought  t o  be  

evaded .  

 

22 .    So  f a r  as  t he  a rgument s  o f  the  Ld .  DR  tha t  such  an  

in te rpre t a t ion  wou ld  def ea t  the  pu rpose  of  p rov i s ions  of   s ec t ion  

115BBE subs t i t u ted  b y Taxa t ion  Law (2
n d

 Amendment )  Act ,  2016  

w .e . f .  1 .4 .2017  and  sec t ion  271AAC of  the  Ac t  w .e . f .   1 .4 .2017 .  In  

ou r  v iew,  the  above  conten t ion  of  t he  Ld .  DR  i s  no t  t enable .   The  

r e levan t  sec t ion  115  BBE and  sec t ion  271AAC fo r  t he  sake  of  

convenience  a re  rep roduced  a s  under ; -  

115BBE.  (1) Where the total income of an assessee,— 

(a)  includes any income referred to in section 68, section 

69, section 69A, section 69B, section 69C or section 69D and 

reflected in the return of income furnished under section 

139; or 

(b)  determined by the Assessing Officer includes any income 

referred to in section 68, section 69, section 69A, section 

69B, section 69C or section 69D, if such income is not 

covered under clause (a), 

the income-tax payable shall be the aggregate of— 

 (i)  the amount of income-tax calculated on the income referred 

to in clause (a) and clause (b), at the rate of sixty per cent; 

and 

(ii)  the amount of income-tax with which the assessee would 

have been chargeable had his total income been reduced by 

the amount of income referred to in clause (i). 

(2) Notwithstanding anything contained in this Act, no deduction in 

respect of any expenditure or allowance 16[or set off of any loss] 

shall be allowed to the assessee under any provision of this Act in 
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computing his income referred to in clause (a) 16a[and clause (b)] of 

sub-section (1).” 

 

Section 271AAC  

“271AAC. (1) The Assessing Officer may, notwithstanding anything 

contained in this Act other than the provisions of section 271AAB, 

direct that, in a case where the income determined includes any 

income referred to in section 68, section 69, section 69A, section 

69B, section 69C or section 69D for any previous year, the assessee 

shall pay by way of penalty, in addition to tax payable under section 

115BBE, a sum computed at the rate of ten per cent of the tax 

payable under clause (i) of sub-section (1) of section 115BBE: 

Provided that no penalty shall be levied in respect of income 

referred to in section 68, section 69, section 69A, section 

69B, section 69C or section 69D to the extent such income has been 

included by the assessee in the return of income furnished 

under section 139 and the tax in accordance with the provisions of 

clause (i) of sub-section (1) of section 115BBE has been paid on or 

before the end of the relevant previous year. 

(2) No penalty under the provisions of section 270A shall be imposed 

upon the assessee in respect of the income referred to in sub-section 

(1). 

(3) The provisions of sections 274 and 275 shall, as far as may be, 

apply in relation to the penalty referred to in this section.” 

 

23 .      P r io r  t o  subs t i t u t ion  of  sub  sec t ion  (1 )  of  s ec t ion  115BBE 

w.e . f .   14 .2017 ,  t he  sec t ion  115  BBE was  inser t ed  b y F inance  Ac t  

2012 w .e . f .  1 .4 .2013 ,  wh ich  r eads  as  under : -  

 (1) Where the total income of an assessee includes any income 

referred to in section 68, section 69, section 69A, section 69B, section 

69C or section 69D, the income-tax payable shall be the aggregate 

of— 

(a)  the amount of income-tax calculated on income referred to 

in section 68, section 69, section 69A, section 69B, section 

69C or section 69D, at the rate of thirty per cent; and 

(b)  the amount of income-tax with which the assessee would have 

been chargeable had his total income been reduced by the 

amount of income referred to in clause (a). 

16. Inserted by Finance Act, 2016 w.e.f, 1-4-2017 

16a Inserted by Finance Act, 2018 w.e.f. 1-4-2017” 
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24 .      I t  i s  pe r t inen t  to  men t ion  here  tha t  p r ior  t o  1 .4 .2013 ,  t here  was  

no  sec t ion  115BBE.  Sec t ion  115  BBE was  in se r t ed  v ide  F inance  Act  

2012  to  t ax  the  income   r e fe r r ed  to  in  sec t ion  68 ,  69 ,  69A,  69  B,  69  C  

o r  69D a t  a  f la t  r a te  of  30%.   Pr ior  t o  1 .4 .2013,  an y unexpla ined  

income  of  t he  a sses see  e i the r  of f e red  by h i mse l f  o r  de t ec ted  b y the  

Assess ing  of f icer  a r e  to  be  t axed  as  pe r  the  no rma l  ra t e  as  p re sc r ibed  

f rom t ime  to ;  t ime .  However ,  dur ing  the  per iod  of  demone tar i za t ion  in  

the  yea r  2017,  i t  was  no t i ced  tha t  t he  a s sessees  had  s ta r ted  t ak ing  

benef i t  o f  t he  prov is ions  of  sec t ions   68 ,  69 ,  69A and  s t a r t ed  

depos i t i ng  the i r  unaccoun ted  for   /  undi sc losed  income  in  the  bank  

account  dec la r ing  the  same  a s  the i r  income  of  t he  a s ses sment  yea r  

under  cons idera t ion  in  the  re turn  of  i ncome  and  pa ying  taxes  @ 30%  

a s  p rovided  u /s   115BBC of  the  Ac t ,  ac t  o f  t he  a ssessee  was  taken  a s  

con t r ibu to r y f ac to r  i n  f a i lu re  of  t he  Voluntar y Di sc losure  Scheme .  

Hence ,  to  cu rb  th i s  p rac t i ce ,  t he  gove rnmen t  subs t i tu t ed  sub  sec t ion  

(1 )  of  s ec t ion  115  BBE to  p rov ide   t ha t  where in  in  the  r e turn  of  

i ncome  fu rn i shed  b y the  a s ses see ,  t he  to t a l  i ncome   o f  an  a s sessee  

inc ludes  an  income   r e fe r red  to  in  sec t ions  68 ,  69 ,  69A,  69B and  69  C  

o r  sec t ion  69D,  o r  o therwise  added  or  de te rmined  b y the  Assess ing  

of f i cer  du r ing  the  a s ses sment  proceed ings  unde r  the  above  provi s ions ,  

t hen  the  tax  a t  t he  f la t  r a t e  of  60% wi l l  be  pa yab le  on  such  an  income   

d i sc losed  or  de te rmined .   Fu r the r  t o  mark  a  d i f f e rence  be tween  the  

se l f -dec la red  income  in  the  a f oresa id  provi s ions  and  the  cases  where  

the  Assess ing  of f i ce r   de t e rmined  /de t ec ted  such  income  in  the  

a f ore sa id  sec t ions  68 ,  69 ,  69A,  69B and  69  C  o r  s ec t ion  69D,  the  

pena l ty p rov i s ions   o f  s ec t ion  271AAC comes  in to  ope ra t ion  which  
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provides  tha t  i f  such  an  income  i s  suo  moto  dec la red  b y the  a s sessee  

in  h i s  r e turn ,  t hen  no  pena l ty i s  l ev iab le  and  i f  i t  i s  o the rwise  

de tec ted  b y the  Assess ing  of f i ce r ,  i n  addi t ion  to  the  t ax  pa yab le  u / s   

115BBC,  such  an  a s ses see  wi l l  be  l i ab le  to  pay pena l ty  equa l  t o  a  sum 

computed  @ 10% of  the  t ax  pa yab le  on  such  unexpla ined  income  as  

pe r  the  provi s ions  of  sec t ion  115BBE of  the  Act .  A  cumula t ive  

r ead ing  of  s ec t ion  271(1 ) (c )   r ead  wi th  sec t ion  115  BBE and  271AAC,  

wou ld  r evea l  t ha t  i t  i s  no t  ba r r ed  under  the  Act  f or  an  a ssessee  to  

dec la re  an  income   in  h i s  re turn  a s  an  unexp la ined  income .  I t  ma y 

o therwise  be  de t ec t ed  or  found b y the  Assess ing  of f i ce r  a l so  du r ing  

the  as ses smen t  proceedings .   P r io r  t o  1 .4 .2013 ,  t he  tax  on  such  

unexp la ined  income  e i ther  dec la red  b y the  a s ses see  o r  de tec t ed  by the  

Assess ing  of f i ce r  was  pa yab le  a t  a  no rma l  r a te s  appl icab le .   However ,  

i f  such  an  unexp la ined   income  was  dec la red  b y the  a s ses see  h imse l f  

i n  a  re turn  f i l ed  u / s  139(1 )  of  the  Act ,  and  then  no  pena l t y was  

l ev iab le .  However ,  i f  such  an  unexp la ined  income  i s  de t e rmined  b y 

the  Assess ing  of f ice r  on  accoun t  of  concea lmen t  of  ma te r ia l  f ac t s   o r  

on  account  of  fu rn i sh ing  of  inaccura te  pa r t i cu la r s  of  i ncome  re la t ing  

to  the  computa t ion  of  i ncome  which  has  the  r esu l t an t  e f f ec t  o f  some  

add i t ion  in to  the  t axab le  re turned  income  then  the  pena l t y i s  l i ab l e  to  

be  imposed  and  computed  t ak ing  in to  cons idera t ion  the  amount  of  tax  

so  payab le  b y the  a s ses see  on  the  such  unexp la ined  income  de tec t ed  o r  

added  b y the  income  t ax  au thor i t i es .   

 

25 .    I t  i s  pe r t inen t  t o  men t ion  he re  tha t  even  though ,  t he  Government  

no t iced  tha t  the  a f ore sa id  provi s ions  of  sec t ions  68 ,  69A,  69B,  69C 

and  69D can  be  misused  by the  a s ses sees  to  c i r cumven t  t he  ‘Vo lun ta r y 
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Disc losu re  Scheme’  and  to  ge t  t he i r  income in to  ro ta t ion  /  accounted  

fo r  b y pa ying  30% tax  and  dec la r ing  the  same  unde r  the  a f oresa id  

sec t ions   i n  the  re turn  of  i ncome  ye t ,  t he  Governmen t  s t i l l  ha s  no t  

come  wi th  the  pena l t y p rov i s ions  in  r e spec t  o f  such  voluntar i ly  

dec la red  income  in  the  r e tu rn  of  i ncome ,  r a ther  has  chosen  to  enhance  

the  tax  r a t e  fo rm 30% to  60%.    The  pena l ty  u / s  271AAC of  the  Act   i s  

l ev i ab le  on l y i f  such  an  income   i s  no t  dec la red  in  the  re turn  of  

i ncome.   In  v i ew of  ou r  above  d i scuss ion  of  the  ma t te r ,  s ince  in  these  

cases  the  as ses se  have  deca led  the  income  in  ques t ion  in  the  re tu rn  of  

i ncome  i t se l f ,  the  t ax  a t  the  maximum ra t e  s l ab  dul y pa id  the reupon ,  

t he  re turned  income  accepted  a s  such  wi thou t  an y add i t ion  on  th i s  

i s sue ,  hence ,  t here  was  amoun t  of  t ax  sough t  t o  be  evaded ,  hence ,  i t  

c anno t  be  sa id  to  be  a  f i t  ca se  for  lev y o f  pena l t y u / s  271(1 ) (c )  o f  t he  

Ac t .  

 

26 .   Even  o therwise ,  a  perusa l  o f  c lause  ( i i i )  t o  s ec t ion  271(1 )  revea l s  

t ha t  as  pe r  t he  r e levant  p rov i s ions ,  t he  Assess ing  of f ice r  ma y d i r ec t  a  

pe r son  who  a s  per  c l ause  (c )  has  concea led  the  par t icu la r s  of  i ncome 

o r  f urn ished  inaccura t e  pa r t i cu la r s  o f  such  income  to  pa y b y wa y o f  

pena l ty,  a  sum which  sha l l  no t  be  l es s  than  bu t  which  sha l l  no t  exceed  

th ree  t imes ,  t he  amoun t  of  t ax  sough t  t o  be  evaded  b y r eason  of  t he  

concea lmen t  of  pa r t i cu la r s  of  h i s  i ncome .   So  as  per  t he  above  

p rovi s ions  f o r  t he  l ev y o f  pena l t y t he re  mus t  be  some  amoun t  of  t ax  

sough t  t o  be  evaded  wh ich  should  be  by r eason  of  the  concea lmen t  of  

pa r t i cu la r s  of  i ncome  o r  fu rn i sh ing  of  inaccura te  pa r t i cu la rs  of  i ncome  

of  such  income  by the  a s ses see .  Hence ,  i f  t here  i s  no  amoun t  of  t ax  

sough t  t o  be  evaded  b y r eason  of  concea lmen t  of  pa r t icu la r s  of  i ncome  
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or  inaccura t e  pa r t i cu la rs  of  i ncome,  t he  pena l t y  canno t  be  computed  

o r  t o  sa y tha t  t he  pena l t y under  the  prov i s ions  wi l l  be  ‘Ni l ’ .  I t  i s  

pe r t inen t  to  men t ion  he re  tha t  Explana t ion–1  to  sec t ion  271(1 ) (c )   o f  

t he  Act  a l so  provides  tha t  i f  a  pe r son  f a i l s  t o  of f e r  an  exp lana t ion  or  

exp lana t ion  of f e red  i s  found  to  be  f a l se  b y the  Income- tax  Author i t y  

o r  he  f a i l s  t o  subs t an t i a t e  such  explana t ion ,  and  tha t  f a i l s  t o  p rove  the  

such  explana t ion  i s  bonaf ide ,  t hen   t he  amoun t  added  o r  d i sa l lowed  in  

comput ing  the  to ta l  i ncome  of  such  per son  a s  a  r e su l t  t he reof ,  sha l l  

fo r  t he  pu rpose  of  c l ause   ( c )  be  deemed  to  r ep resen t  t he  income  in  

r e spec t  o f  wh ich  par t icu la rs  have  been  concea led .  I t  becomes  c lear  

f rom the  r ead ing  of  Exp lana t ion  -1  tha t  t here  mus t  be  some  add i t ion  

o r  d i sa l lowance  in  comput ing  the  to t a l  i ncome  of  such  pe rson  in  

r e spec t  t o  which  i t  i s  deemed  tha t  he  has  evaded  the  pa ymen t  o f  t ax  

fo r  comput ing  the  pena l t y so  l ev iab le .   .  However ,  i f  there  i s  no  

add i t ion  to  the  income  of  t he  a ssessee  e i the r  by wa y of  t he  pos i t ive  

add i t ion  or  b y way o f  r educ ing  the  lo s ses  e tc . ,  t hen  there  ma y be  no  

amoun t  of  t ax  wh ich  the  a ssessee  wh ich  can  be  sa id  to  be  sought  t o  be  

evaded  b y the  as ses see ,  t hen  unde r  the  c i r cums tances ,  there  wi l l  no t  

be  any pena l t y l ev iab le  or  paya b le  by the  a s ses see  a s  pe r  the  

p rovi s ions  of  t he  Ac t  and  in  the  c i rcums tances ,  no  pena l t y wi l l  be  

l ev iab le  u / s  271(1) (c )  o f  t he  Act .   

 

27 .  Even  o therwise ,  the  Ld .  Counse l  fo r  the  a ssessees  has  inv i ted  

ou r  a t t en t ion  to  the  pages  59 ,  67 ,  69 ,  o f  pape r  book-2  and  pages  114 ,  

153 ,  190  and  227  of  pape r  book- I   t o  show tha t  the  a sses sees  no t  on l y 

exp la ined  to  the  Assess ing  of f icer  du r ing  the  a sses smen t  p roceed ings  



ITA Nos.41 to 44, 387, 45 to 54/Chd/17 & CO 16-to 30-Chd-2018- 

Shri Kulwant Singh & Others, Mohali   

 

   34 

 

r ega rd ing  the  source ,  mode  and  manner  of  ea rn ing  of  the  a f ore sa id  

income  i . e .  f rom specu la t ion  /  sa le  and  purchase  in  the  ag r icu l ture  

l and  and  in  the  r e spec t ive  r ep l i e s   o f  the  as ses sees  g iven  to  the  

Assess ing  of f icer  wh ich  were  no t  on l y the  pa r t  o f  t he  a sses smen t  

r eco rds  bu t  a l so  the  par t  o f  the  Ru le  9  r epor t  submi t t ed  by the  

Assess ing  of f icer  bef ore  the  Income  Tax  Se t t lemen t  Commiss ion  

du r ing  the  cour se  of  p roceedings  u / s  245D (4)of  t he  Ac t  in  the  case  

of  M/s  Jan ta  Land  P romoter s  Ltd .  The  Ld.  Counse l  fo r  the  as ses see  

has  a l so  inv i t ed  ou r  a t t en t ion  to  the  pena l ty o rde r  of  the  Assess ing  

of f i cer  pas sed  in  the  case  of  a sses see  Mr .  Ku lwan t  S ingh  fo r  t he  

a s ses sment  yea r  2013-14 ,  whereb y,  t he  Assess ing  of f ice r  had  

in i t i a t ed  the  p roceedings  u / s  271AAA of  the  Ac t ,  however ,  t he  same 

were  d ropped  accep t ing  the  explana t ion  of  t he  a s sessee .  A  pe rusa l  o f  

t he  r e levan t  documen t s  and   rep l i es  f i l ed  b y the  a s ses sees  befo re  the  

Assess ing  of f icer ,  i t  r evea l s  tha t  r e spec t ive  as ses sees  though  have  

du l y exp la ined  the  sou rce ,  made  and  manner  of  t he  ea rn ing  of  i ncome  

which  has  been  d i sc losed  b y the  as sessee  in  the  re tu rn  of  i ncome ,  

however ,  t he y could  no t  subs t an t ia te  t he  sa id  ea rn ing  o f  income  wi th  

documentar y ev idence .  At  the  same t ime ,  even  the  Assess ing  of f icer  

has  no t  b rought  o r  pu t  in  an y case  tha t  the  income  in  ques t ion  

dec la red  b y the  a sses sees  was  no t  f rom the  sou rces ,  mode  and  manner  

exp la ined ,  r a the r ,  t he  source  of  i ncome  was  f rom some  o ther  

t r ansac t ions  to  the  knowledge   o f  the  Assess ing  of f ice r .  I t  i s  a  case  

where  the  a s ses sees  could  not  p rove  b y ev idence  the  sou rce  of  i ncome  

ea rned ,  however ,  a t  t he  same  t ime  the  Assess ing  of f ice r  has  a l so  no t  

d i sapproved  the  exp lana t ion  g iven  b y the  a ssessees .  Fo r  invok ing  the  
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penal  provi s ions  of  sec t ion  271(1) (c )   o f  t he  Act ,  the re  mus t  be  an  

ove r t  ac t  on  the  pa r t  o f  the  a ssessee  of  concea lmen t  of  income  or  

fu rn i sh ing  of  inaccura t e  pa r t icu la rs  of  i ncome .  S ince  the  exp lana t ion  

g iven  b y the  a s ses sees  has  no t  been  p roved  to  be  f a l se  or  o therwise  

d i sapproved  by the  Assess ing  of f icer ,  hence ,  unde r  the  c i r cums tances ,  

i t  c annot  be  sa id  tha t  t he  as ses sees  have  concea led  the  pa r t icu la rs  of  

i ncome  or  f urn ished  inaccura te  par t i cu la rs  of  i ncome  so  a s  to  a t t rac t  

t he  p rovi s ions  of  sec t ion  271(1 ) (c )  o f  t he  Ac t .  The  a s ses ses ,  

t hemselves ,  dec l a red  income  in  ques t ion  and  pa id  the  due  t axes .  There  

was  no   d i f f e rence  be tween  the  of fe red  income and  the  t axed  income .  

The  Hon 'b le  Ca lcu t ta  H igh  Cour t  i n  the  case  of  ‘Commiss ione r  of  

Income  Tax  Kolka ta - I I  Vs .  Pa lan i  Inves tmen t  & Indus t r i es  

Corpora t ion  L td . ’ ,  ( 2016)  67  t axman .com 60  has  he ld  tha t  t he  

d i sc losu re  and  concea lmen t  canno t  coexi s t .  Tha t  when  a  f ind ing  i s  

r eco rded  tha t  t he  a s ses see  has  indeed  d i sc losed ,  t hen  the  conc lus ion  

a s  r ega rds  concea lmen t  i s  bad .  Even  i t  canno t  be  sa id  tha t  t he  

a s ses see  fu rn ished  inaccura te  pa r t i cu la rs  of  income .  The re  was  no  

ma te r ia l  on  r eco rd  to  ind ica te  tha t  t he  pa r t i cu la r s  fu rn ished  b y the  

a s ses see  were  f ac tua l ly  inco r rec t .  Under  the  c i r cums tances ,  even  

o therwise ,  on  mer i t s ,  t he  pena l t y u / s  271(1 ) (c )  o f  t he  Ac t  i s  no t  

a t t r ac t ed  in  th i s  ca se .   

 

I n  v i ew of  the  d i scuss ion  made  above ,  we  do  not  f ind  any mer i t  

i n  t he  appea l s  of  the  r evenue ,  t he  same  a re  accord ing ly d i smis sed .   

Now coming  to  the  c ross  ob jec t ion  f i led  b y the  as ses ses .  
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C.O.  Nos .  16  to  19 /Chd/2018 ,  26  to  29 /Chd/2018 ,  30 /Chd/2018  & 

20  to  22 /Chd/2018  and  23  to  25 /Chd/2018:  

 

28 .  So  f a r  as  t he  Cross  ob jec t ions ,  as  t aken  b y the  as sessees  fo r  

r e levan t  a ssessmen t  yea r s  a r e  concerned ,  t he  same  a re  de la yed  b y 378  

to  429  da ys .  Separa te  app l i ca t ions  have  been  f i led  fo r  t he  

condonat ion  of  de l ay,  where in ,  i t  has  been  p l eaded  tha t  s ince  the  

a s ses sees  had  a l read y r a i sed  the  l ega l  g rounds  unde r  Ru le  27  of  t he  

Income  Tax  Appe l la t e  T r ibuna l  Ru les ,  1963 ,  hence ,  the  as ses sees  

were  under  bonaf ide  be l i e f  t ha t  the y  need  no t  r equ i red  to  f i l e  t he  

separa t e  c ros s  ob jec t ions .   

 

29 .  We  a re  no t  conv inced  wi th  the  above  exp lana t ion  g iven  b y the  

a s ses sees  fo r  condonat ion  the  long  de lay r ang ing  f rom 378  da ys  to  

429  days  in  f i l ing  the  p re sen t  c ros s  ob jec t ions .  Moreove r  we  have  

a l ready dea l t  w i th  the  lega l  ob jec t ions  t aken  by the  a s ses sees  wh ich  

go  to  the  roo t  o f  t he  case  whi le  ad jud ica t ing  the  appea ls  of  the  

Depar tment .  However ,  we  do  not  deem i t   f i t  a t  th i s  s tage  to  look  in  

the  i s sues  r a i sed  b y the  a s ses sees  wh ich  requi re s   examina t ion  of  

f ac tua l  a spec t s  of  t he  case .  The  app l i ca t ions  of  the  a ssessees  f or  

condonat ion  of  de l ay in  f i l ing  the  c ross  ob jec t ions ,  a r e ,  t he refore ,  

d i smis sed  and  consequen t l y the  c ros s  ob jec t ions  f i l ed  b y the  

a s ses sees  a re  d i smis sed .  However ,  the  d i smissa l  o f  the  Cross  

ob jec t ions  f i l ed  by the  a s ses sees  wi l l  no t  have  any bea r ing  on  our  

ad jud ica t ion  g iven  on  the  l ega l  i s sues  ra i sed  b y the  as ses ses  wh i le  

dec id ing  the  appea l s  of  t he  r evenue .  
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In  v iew of  th i s ,  a l l  t he  appea l s  of  t he  Revenue  and  Cross  

ob jec t ions  f i l ed  by a s ses sees  a re  hereb y d i smis sed .   

 Order  p ronounced  in  the  Open Cour t  on  20 .03 .2019.  
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